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JACOBS, Justice:



Todd Miller (“Miller”) and his wife—Victoria Miller, the plaintiffs, appeal
from two Superior Court orders denying their mosido exclude evidence in a
personal injury action in which State Farm Mutualt@mobile Insurance
Company (“State Farm”), Millers’ underinsured magorcarrier, was a co-
defendant. On appeal, the Millers claim that thpedior Court erred by admitting
evidence, in violation of the collateral sourceeruthat Miller had received
workers’ compensation benefits and had entered @tsettlement with his
employer’'s workers’ compensation carrier (the “W@ri@er’). We reverse the
judgment of the Superior Court and remand fora tnel.

FACTS

On March 11, 2005, Miller, while driving a car ogahby his employer, was
struck by a car operated by Jennifer King (“King’'Because Miller was working
when the accident occurred, the WC Carrier paidtmblsis medical expenses.

The Millers filed a Superior Court action againsbtdefendants: King for
personal injuries and loss of consortium, and Staten for underinsured motorist

coverage under the Millers’ State Farm automobilesuiance policy.

! King’s insurance bodily injury liability limit wa$50,000. The Millers’ auto insurance policy,
written by State Farm, provided for $100,000 in enasured motorist coverage. King’'s car was
an “underinsured motor vehicle,” as defined inxid. C.8 3902(b)(2).



Under 19Del. C. § 2363(e), the WC Carrier was entitled to be reirmbd from
any amounts recovered by the Millers in their actgainst King.

Before trial, King’s insurance carrier paid Milldre bodily injury liability
coverage limit under King's policy ($50,000) in tstnent of Miller’'s claims
against Kingg Contemporaneously, Miller entered into a settleinveith the WC
Carrier, in which: (1) the WC Carrier accepted 8840, of the $50,000 settlement
proceeds in satisfaction of its reimbursement rightl (2) Miller released the WC
Carrier from all claims arising out of the accidenthat left only the Millers’
action against State Farm for underinsured motoagerage, which went to trial.

On November 24, 2008, the Millers filed a motiafimine to exclude from
evidence any reference to Miller having receivedk®cs’ compensation benefits,
including the fact that Miller was working at thiené of the accident. Miller
argued that admission of that evidence was predlbgiehe collateral source rule.

The Superior Court denied the motion by order dakmduary 27, 2009, which

2 19 Del. C. § 2363(e) (“Any recovery against the third partgr flamages resulting from
personal injuries ... shall first reimburse the emgploor its workers’ compensation insurance
carrier for any amounts paid ... under the Worker@mpensation Act to date of recoverysge
also Adams v. Delmarva Power & Light C675 A.2d 1103, 1107 (Del. 1990) (holding that
underinsured motorist insurance may preclude ifdiegbility to claims made by workmen’s
compensation carriers). The Millers’ insuranceiggoexcludes underinsured motorist coverage
“to the extent it benefits ... any workers compersati. insurance company.”

% King was subsequently dismissed from the action.

* The collateral source rule provides that a tosfeshas no right to any mitigation of damages
because of payments or compensation received bynfbeed person from an independent
source. Yarrington v. Thornburg205 A.2d 1, 2 (Del. 1964).



stated that “[tjhe Court shall advise the jury bé tworkers comp. benefits and
plaintiff's legal obligation to repay them from amgrdict, consistent witspencer
v. Wal-Mart Stores East, LP

On February 2, 2009, the Millers moved for reargnineOn April 1, 2009,
the Superior Court ruled that “[a]fter considerittg authorities submitted by the
parties, includingState Farm Mutual Automobile Insurance Companyalbdhé
... the Court will instruct the jury that the plaiffitieceived workers compensation
benefits, the carrier asserted a lien, and thatwas satisfied for approximately
$24,000.” Accordingly, during the trial, State Famentioned Miller’'s settlement
with the WC Carrier repeatedly before the jury.

During the trial, State Farm did not contest Kingisderlying liability’

State Farm disputed only the damages (if any) kiler should be entitled to

® In Spencer v. Wal-Mart Stores East,, 980 A.2d 881, 887 (Del. 2007) this Court upheid a
instruction informing the jury that plaintiff haéceived workers’ compensation benefits and that
her workers’ compensation carrier asserted a lrearty amount recovered.

® In State Farm Mut. Auto. Ins. Co. v. NalbpBé9 A.2d 71 (Del. 1989), this Court held that an
insured may not recover “net wages lost” pursuanl Del. C. 8 2118 as personal injury
protection (PIP) benefits, if the insured has reegireimbursement for such losses under a wage
continuation plan (a collateral source), except nehthe collateral source was supported by
consideration or a detriment to the insured. Twstides dissented, arguing that the statutory
obligation of the PIP insurer to compensate theirgs for lost wages is independent of the
insured’s right to collect from a collateral sourdd. at 78.

" A condition precedent to an insured’s eligibilfor underinsured motorist benefits is that the
insured be “legally entitled to recover” damagesifrthe underinsured tortfeasor. @8l. C.§
3902(b)(1);Nationwide Mut. Ins. Co. v. Nacchié28 A.2d 48 (Del. 1993).



recover’ Specifically, State Farm contended that the n@dieatments Miller
had received (most of which his WC Carrier paid,fevere not “reasonable and
necessary.” The Superior Court instructed the asryollows:

Medical bills have been submitted in evidence boga$73,707.35.

Mr. Miller's workers’ compensation carrier paid $8%3.07, a

difference of $1,814.28. Mr. Miller paid the worke

compensation carrier the sum of $24,000. StatenFdwes not

agree that the bills in evidence were for reasgnaldcessary

medical treatment. You may award Todd Miller timeoant of the

medical bills if you find those bills reflectingghmedical treatment
of Mr. Miller were reasonable and necessary.

The jury awarded no ($0) damages to the Millerkis Bppeal followed.
ANALYSIS

On appeal, the Millers claim that the Superior Caured by admitting into
evidence the fact that Miller had received workersinpensation benefitsThe
Millers claim that that evidentiary ruling violatede collateral source rule, under
which “a tortfeasor has no right to any mitigatmindamages because of payments
or compensation received by the injured person fesmindependent sourc¥.”
The Millers argue that State Farm, which was “stagdn the shoes” of the

tortfeasor (King), should not be permitted to bérfedm the jury being told that,

8 The parties agreed that the jury “would simplyedetine a damage amount” and the Superior
Court “would apply the policy as a matter of law.”

® On September 1, 2009 the Superior Court denieilithers’ motion for a new trial.

Yyarrington 205 A.2d at 2.



because of his settlement with the WC Carrier, éihiad no further obligation to
repay the WC Carrier and would retain any damagasthe jury awarded.

State Farm responds that und@ate Farm v. Nalboré Miller was not
entitled to a double recovery. Put differentlyat8t Farm contends that the
collateral source rule does not apply to claimsetwover under the underinsured
motorist provision of an automobile insurance ppliGState Farm also argues that
it should not be treated as if it were the torttea@here, King) for purposes of
applying the collateral source rule. Finally, 8t&arm urges that any error in
admitting collateral source evidence was harmlbesause the Superior Court’s
jury instructions, which were consistent wi8pencer v. Wal-Mart Stores East,
LP,*? eliminated any potential jury confusion over daut#covery.

|. Standard of Review

This Court reviews a trial judge’s decision to d@don exclude evidence for

abuse of discretiol. The applicability of the collateral source rutewever, is a

question of law that we reviede nova® Accordingly, we reviewde novothe

1 Nalbone 569 A.2d 71.See supraote 6.
12Spencer930 A.2d at 887 See supraote 5.
¥|d. at 886.

4 Sears, Roebuck & Co. v. MidgaB93 A.2d 542, 552 (Del. 2006) (“This Court review
guestions of law, including the application of tutlateral source rulae nova’).



Superior Court’'s decision to admit or exclude ewmmke premised upon a
determination, as a matter of law, that the calidtsource rule is inapplicabt?.
Il. The Collateral Source Rule

The collateral source rule is “firmly embedded” Delaware law?® It
provides that “a person deemed legally respongiblanother cannot claim the
benefit of the ability of the injured party to rees[] from a third party expenses
related to [the] injury.”” Therefore, the rule “prohibits the admission wilence
of an injured party receiving compensation or payimer tort-related injuries
from a source other than the tortfeasdr.The rule has two underlying rationales.
The first is that “a tortfeasor has no interest.inmonies received by the injured
person from sources unconnected with the deferid&nfThe second, which is
particularly relevant here, is “a concern for pdépe that may result to an injured

party in the minds of the jury from knowledge ofyadouble recovery.®

151d; Secrest v. Stat&79 A.2d 58, 61 (Del. 1996) (holding that althbugotionsin limine are
reviewed for abuse of discretion, the Superior €swapplication of an interpretation of the
statute to undisputed facts when deciding a matidimine, is subject tale novareview).

% yarringon 205 A.2d at 2.
7 Guy J. Johnson Transp. Co. v. Dunldd1 A.2d 551, 553 (Del. 1988).

18 James v. Glazer570 A.2d 1150, 1155 (Del. 1990). An exceptiorthie inadmissibility of
collateral source evidence exists where the injyrady raises the issue during his or her own
direct examination.ld. Here, however, the Millers attempted to excltitke collateral source
evidence well in advance of the trial.

¥Yarrington 205 A.2d at 2.

20 James 570 A.2d at 1155.



The issue before uswhether the collateral source rule applies in the
underinsured motorist contexis of first impression. We conclude that that essu
must be answered in the affirmative. The colldtscairce—here, Miller's WC
Carrie—had no connection to the defendant, State Farm.e $tate Farm
insurance policy was purchased and paid for by Nhi&ers, whereas Miller's
workers’ compensation insurance was paid for bydmgployer. Because State
Farm contributed nothing to the fund that createxidollateral source and had no
interest in that fund, State Farm should not haaenballowed to benefit from fit.
That Miller’s action is based upon a contract @tate Farm insurance policy), or
that State Farm was not the actual tortfeasor,alalter that conclusion. Under
the underinsured motorist provision of the insueanontract between the Millers
and State Farm, State Farm was required to payeiilihatever damages that
Miller was “legally entitled to recover” from King. That is, State Farm’s
contractual obligation to pay the Millers derivewrh King's liability in tort*
Under the collateral source rule (which clearly lsggpto Miller's separate claim
against King), Miller's entittement to recover froking would not have been

diminished by payments he received from a colldtyarce. Consequently, State

21 18Del. C.§ 3902. See alsdRapposelli v. State Farm Mut. Auto. Ins. (388 A.2d 425 (Del.
2010).



Farm’s derivative contractual obligation to Milleshould likewise have been
unaffected by the collateral source paymefts.

Because the Superior Court, in concluding otherwisked onNalbone v.
State Farnf® we must address the impact Mflbone on actions to recover
underinsured motorist proceeds. Nalbone this Court interpreted the Delaware
No-Fault Statuté as precluding an insured from recovering Persdnplry
Protection (PIP) benefits as compensation for wagges to the extent those losses
had already been satisfied by a collateral seunuo@essthe collateral source

payments were supported by actual consideratiobyosome detriment to the

%2 In Rapposelli 988 A.2d at 429, we held that the determinatibdamnages in an underinsured
motorist action is based on the insured’s entitiein® recover from the wrongdoer, and,
therefore, is governed by tort law. The body aoft taw includes the “firmly embedded”
collateral source rule, which holds that the toringiple that a wrongdoer is liable for all
damages that proximately result from his wrong.esaprecedence over the principle that a
victim of a wrong is entitled to compensation stifint to make him whole, but no mor&ee
Mitchell v. Haldar 883 A.2d 32, 38 (Del. 2005). State Farm argued because as an
underinsured motorist coverage carrier its liapifisounds in contract” rather than in tort,
precedence should be given to the latter princieich disfavors a double recovery by the
victim. That argument is oxymoronic: if we weretteat Miller's underinsured motorist claim
as completely contractual, State Farm would nailide to argue that Miller's expenses were not
“reasonable and necessamgsults of the accident. See Rapposelli988 A.2d at 429 (“State
Farm conceded the underinsured’s negligence, ttfeasor’s tender of her bodily injury limits,
and Rapposelli's entitlement to underinsured metocoverage. State Farm only contested
compensatory damages arising from the accid@ntontention only a proceeding in tort could
solve.”).

23 The Superior Court’s Order dated April 1, 200%estahat “[a]fter considering the authorities
submitted by the parties, includingtate Farm Mutual Automobile Insurance Company v.
Nalbone 569 A.2d 71, 72 (Del. 1989), the Court will ingit the jury that the plaintiff received
workers compensation benefits, the carrier asseatdtbn, and that lien was satisfied for
approximately $24,000.”

24 21 Del. C. § 2118 (titled: “Requirement of insurance for mibtor vehicles required to be
registered in this State; penalty.”).



insured® That is, undeNalbone“the collateral source rule applies in the nofaul
Insurance context only to the extent that the fifdihas paid consideration or
sustained some detriment for the payments fromctiikateral source; collateral

payments receivegratis bar a double recovery” Because Nalbone’s wage
losses were recovered under her employer’'s norribatdry wage continuation

plan, we held that Nalbone could not recover tHosses (again) from State Farm,
in the form of PIP benefits.

State Farm (and the Superior Court) riadboneas applying to all contract
actions where the plaintiff seeks a double recovefydamages, including
underinsured motorist cases. That reading is ewad3’ Our ruling inNalbone
was limited to the no-fault insurance cont&xtNalbonedoes not reach fault-based

scenarios, including actions to recover underirgsunetorist benefits.

25 Nalbone 569 A.2d at 76.

26 | omax v. Nationwide Mut. Ins. G®64 F.2d 1343, 1345 (3d. Cir. 1992) (applyingddeire
law).

2" As explained above, State Farm incorrectly classifinderinsured motorist claims as “purely”
contractual. Seenote 22supra

28 Nalbone 569 A.2d at 72 (“The question before us is esalynbne of statutory interpretation
[of § 2118].... We ... approach the question from thandpoint of the primary policy
considerations underlying the Delaware No-Faultus¢a..); Id. at 75 (“The acknowledged no-
fault goal of full and speedy recovery of speciahmges ... is not advanced by permitting
double recovery....”) See also Ameer-Bey v. Liberty Mut. Fire JriE003 WL 1847291, at *4
(Del. Super. Ct. Apr. 7, 2003) (holding tHdalboneis “confined by the facts of that case to a
‘no-fault’ context.”); Calvarese v. State Farm Mut. Ins. C8003 WL 1847355, at *3 (Del.
Super. Ct. Apr. 7, 2003) (holding thitalbonehas no direct application in the underinsured
motorist context and is limited to the no-faultusition). See also Schulze v. Sate Farm Mut.
Auto. Ins. Cq.2009 WL 1638609 (Del. Super. Ct. Apr. 2, 200%dthing to extendNalbone

9



In Nalbonewe accepted certification of a legal question tieguired us to
interpret the statutory term “net amount of losin@ays.”™ The applicable statute
carved out a limited exception to the collateralrse rule in no-fault insurance
claims {.e, claims based on 2Del. C.§ 2118), because “the policy goals of no-
fault insurance can best be served by applicatiopriaciples of contract rather
than tort law.?° Here, however, the determination of the insuredmages in an
underinsured motorist claim is governed not by @it principles, but by tort
law—which includes the “firmly embedded” collateral soairule* 18Del. C.§
3902—the statute that governs underinsured motoristregee has no legislative
provision that eliminates or modifies the collatesaurce rulé? Nor do the policy

considerations underlying the Delaware underinsuredorist coverage regime

within the no-fault context, and rejecting Statern¥a general “lost nothing — get nothing”
argument).

2921 Del. C.§ 2118(a)(2) requires that an owner of a motor alehiave insurance covering,
inter alia, an injured person’s “net amount of lost earnihgs.

30 Nalbone 569 A.2d at 75.

31 Rapposelli 988 A.2d at 428-29 (“contract law govemrsly those aspects of the underinsured
motorist claim that are not controlled by the retioh of facts arising from the accident.”)
(emphasis added).

32 Estate of Farrell ex rel. Bennett v. Gorddtv0 A.2d 517, 520 (Del. 2001) (holding that absen
specific legislative direction we “are not freeimapose limits on recovery, or dilute the force of
the collateral source rule.”albone 569 A.2d at 73 (noting that several states hakecitly
modified the collateral source rule by enactingudes that limit the extent of double recovery or
windfall results).

1C



support State Farm’s argued-for limitation of tledlateral source rul® In cases
involving underinsured motorist benefits, publidipp supports applying the rule,
because that will encourage motorists to purchasdennsured motorist
coverage’ Unlike no-fault insurance, underinsured motoksierage is not
compulsory®® but supplemental in natut&. The public policy underlying 1Bel.

C. § 3902 is topermit an insured as a “rational and informed consuméd’
contract for supplemental insurance protecting fiom an irresponsible driver
who causes death or injuty.In that sense, the underinsured motorist carrieat
the WC Carrie—was the collateral sourc®r which the insured paid independent

consideratior® Restricting a double recovery in underinsured arist cases

% Nalbone 569 A.2d at 72 (stating that because “recoursthéostatute itself provides little
insight into the legislative purpose concerning teetified question ... [w]e thus approach the
guestion from the standpoint of primary policy ddiesations underlying the Delaware No-Fault
Statute”).

3 Lomax 964 F.2d at 1347. lhomax the Third Circuit addressed the same issue raised
here—whether under Delaware law the collateral sourde applies to uninsured motorist
claims. The Third Circuit correctly predicted thhts Court would answer that question in the
affirmative. Id. at 1348.

% 18 Del. C. § 3902(b) (“Every insurer shall offer the insurete toption to purchase”
underinsured motorist coverage.)

36 Adams 575 A.2d at 1107.
37d.

3 Here, the WC Carrier resembles the no-fault insteacarrier because workers’ compensation
is the exclusive remedy for personal injury by deait “arising out of and in the course of
employment, regardless of the question of negligeard to the exclusion of all other rights and
remedies.” 1Pel. C.8§ 2304. Where the employee personally pays fdetnsured motorist
coverage, he createdy contract—an additional fund to protect himself and his familSee
Adams 575 A.2d at 1107 (holding that “[tlhe language Aflams’' underinsured motorist

11



would frustrate the reasonable expectations ofrtbgred (created by the payment
of insurance premiums) to recover under the pdfi@nd thereby would defeat the
General Assembly’s purpose in enacting Section 390Rat result also would
contraveneNalbone’s explicit holding that “the extent to which the ledéral
source rule should be applied to permit double vegoshould depend upon the
contractual expectatiofiof the insured to recover from a source for whirghhas
paid:°

We therefore conclude that the Superior Court ea®@ matter of law by
failing to apply the collateral source rule, whigguired excluding all evidence of
Miller's workers’ compensation benefits. That brings us to the final question,

which is whether or not that error was harmi&ss.

coverage, precluding its applicability to claims deaby workmen's compensation carriers,
promotes that public polichy preventing a diminution in the additional fumdcich Adams
sought, by contract, to provide as protection fordelf and his family.”) (emphasis added).

39 Ameer-Bey2003 WL 1847291, at *S\albone 569 A.2d at 75 (“There is no reason why a
risk-averse insured should not be permitted to reghtfor a double recovery ... if an injury
occurs he should be permitted, as a matter of acinaw, to receive a double recovery since that
is what he had paid for.”).

40 Nalbone 569 A.2d at 75.

“1 Because theNalbone holding did not apply here (or alternatively, besa under the
circumstances the consideration supporting theatotl source was Miller's payment of the
insurance premium to State Farm), we need not adddler's argument that he had incurred a
detriment by entering the settlement with the WQriéa We note, however, that under
Nalbone “the detriment of loss of future availability” dhe collateral source is sufficient to
permit a double recovenyd. at 75.

42 Mitchell, 883 A.2d at 40.

12



lll. Prejudice

Although State Farm was allowed to introduce cetiat source evidence at
trial, before the jury began its deliberations, Swgerior Court instructed the jury
that they “may award Todd Miller the amount of tinedical bills if [they] find
those bills reflecting the medical treatment of Mfiller were reasonable and
necessary.” That instruction, State Farm clairaedered harmless any error by
the Superior Court, because it informed the juat tiller was entitled to a double
recovery. State Farm argues that the jury’s z88) damages verdict was based
solely on the jury’s determination that Miller's dieal expenses were not
“reasonable and necessary.” That is possible., iBig equally possible that the
verdict flowed from the jury’s reluctance to awavdler a double recovery. That
IS so, because the instruction did mxplicitly inform the jury that Miller was
legitimatelyentitledto seek a double recovery.

The Superior Court opined that its jury instructis@s consistent with
Spencer v. Wal-Maft In Spencetthis Court upheld a jury instruction “designed
to inform the jury that if it finds for the plaifitj it should award the full amount of

[damages] that it finds to exist by a preponderasfoevidence, without deducting

43930 A.2d at 887.

13



any amount paid by workers’ compensatiéh.”"We upheld the instruction in
Spencerbecause ‘“there was a significant risk that evidetitat Spencer had
received workers compensation could mislead the jarconclude that Spencer
was seeking double recovery,” to which she wasemtitled” But here, Miller
was entitled to a double recovery. Moreover, 8pencerinstruction explicitly
required the jurynot to considetthe fact that some of the plaintiff's losses had
been paid by her workers’ compensation carrierreHgne jury was not told what
it should not consider. Rather, the jury was ungd only to determine whether
Miller's expenses were “reasonable and necessdfinally, the Superior Court’s
reliance onSpencemwas misplaced, because $pencemwe ultimately determined
that no prejudice resulted to the plaintiff becatisejury found no liability on the
part of defendant; therefore, tiS®enceljury never reached the damages isSue.

Here, however, liability was conceded, and the asgye to be determined by the

441d. The instruction read as follows:

You have heard testimony about the workers' congigms benefits that [the
plaintiff] has received. You should not considee tfact that some of the
medical expenses and lost wages that he clainmtsgrawsuit have been paid
through workers' compensation because [the plfihigfs a legal obligation to
repay this compensation from any money that youhtnayvard in this case.
On the other hand, if he does not recover in tagecthere is no obligation for
[the plaintiff] to reimburse.

% 1d. Indeed, inSpencerwe held that the collateral source rule was inapple because

Spencer had not settled with her workers’ compémsatarrier and had a legal obligation to
repay any award to that carrier.

46 14d.

14



jury was the amount of Miller's damages. Therefotlee Superior Court’s
erroneous admission of the collateral source ewelanaterially prejudiced the
Millers and was not harmless.
CONCLUSION
For the foregoing reasons, we reverse the judgrokftite Superior Court

and remand this case for a new trial.
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